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FLEMING ELIMINATES DISTANCE, POPULATION PROVISIONS FROM FRUITS,/^GETABLES 

"AJIEA OF PLRODUCnON" DEFINITION, RAISES EMPIJOYEE LIMITyTO TEN; 

CONSIDERS PARTIAL EXEMPTION AS TO SEASONALIT 

"Area of p roduc t ron" , as t h i s tei-m i s used in the d e f i n i t i o n cover ing ex

emption from the wage arm hour p r o v i s i o n s of the Fa i r Laioor Standards Act of 

employees performing operaVioiis On f r e sh f r u i t s and -fra^etables, was redef ined 

today , e f f e c t i v e October 1, ^940, by Colonel P h d i i i y B , Fleming, Adminis t ra tor 

of t h e Vvage and Hour D iv i s i on , 

At the some timjs. Colonel Fi^Ring announc/d t h a t Merle D. Vincent , 

D i r e c t o r of the Hearings Branch, Wag\ and Ho^r D iv i s ion , has rocoramended the 

g r an t ing of a p a r t i a l exemption t o fresW f r u i t and vege tab le e s tab l i shments 

under the seasonal p r o ' d s i o n s of Sec t ion \ b ) ( 3 ) of the Ac t . 

The new d e f i n i t i o n of "a rea of y r o due t i o n " for f r e sh f r u i t s and 

vege tab les w i l l exen^jt from t h e v/age and hour ^ o - d s i o n s of the Aot persons 

employed i n esta"-.lishments haviag 10 or fev/er ompXcycos and ob ta in ing t h s i r 

f r u i t s and vegetables from forms in the v i c i n i t y , r^^reaf ter , he s a i d , no 

o the r f r u i t and vegetable Q4tab l i shments w i l l be w i t h i n the "a rea of p r o 

d uc t i on , " 

, 0PPO '̂*^""i''̂ y ^^ po;6ition fo r review of Mr. V incen t ' s rXcommendation of 

a p a i i : i a l exemption as to s e a s o n a l i t y w i l l be allowed for IsNdays (Federa l 

R e g i s t e r Ju ly 24, 1940). I f t h i s de t e rmina t i on i s subsequont l j \mads f i n a l 

by the Admin i s t ra to r , f r e s h f r u i t and -vegetable warehouses w i l l t \ g ran ted 

a 14-week cxanption from the maximum hours p r o v i s i o n of tho Act , a l ^ w i n g 

them t o work t h e i r employees vp to 12 hours a day or 56 hours a v/eek wi thou t 

t h e payment of overtime dur ing th.e.t p e r i o d . This exemption doos not re Is 

t h s roquirement to pay the minimum wage. (5029) 
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Establishraents that can, first process or pack fresh fruits and 

vegetablea will likewise enjoy exeraption from the maxiraum houps provisions 
,/ 

for IA weekk up to 12 hours a day or 56 hours a week. Thia^exemption v/ill 
\ M 

be in addition to the l4.-week exemptions these establis^ents already enjoy 

under Section 700 of the Act. 

In connection with the "area of production^' regulations Colonel 

Fleming stated that n^^ had carefully considered^he anfilysis of the record 

as well as Ltr. Vincent'ss.reco.THiendations. He^tated that these recoramenda

tions on "ai*ea of production" are in harmony with conclusions he has reached 

after a personal investigatiok of the piyolea in various parts of the country. 

He is therefore adopting Mr. Vinteent'^recomraandations on "eirea of produc

tion" and promulgating regulations^piich will becorae eff'2ctive on 

October 1, 1940. 

The ner regulationc pro'/ide: 

Ydtiidrawal of SoctioBf 536.2(d) of )̂ art 536 of the Administrator's 

regulations defining "arca/jf uroc.uction" V7h:l\h exempts employees performing 

operations on fresh fruiis and vegetables in esmblishraents in towns of less 

than 2,500 population wad receiving all their proo^ce frora far.Tis -irYithin 

•ben miles of such osiablishments. 

Exeraption f t employees in those plants reccivoiag fresh fruits G.nd 

vegetables from ^rras in the general vicinity and employl^ng not more than 

10 persons. 

In h i d seasonal fliidings, Mr. Vincent determined t h ^ handling, 

packing, storing, preparing in their raw or natural state and Virst process

ing or crjining of perishable frosh fruits and vegetables are brr'.nches of 

\ 
(5029) 

wb.l-^.^^l..^.^r; 
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an industry ; . of a seasonal nature and en t i t l ed , therefore , to a lA-week 

period of exeiTf;tion vmder Section 7(b)(3) fron the maximum hours l imi ta t ion 

of the Act. With respect to those establishraents which pack, f i r s t process 

or can fresh f ru i t s and vegetables, the exenption v/oul^'iae in addition t o 

the lA-vreek exeraption t h ^ noiv have under Section 7 ^ ) . 'Hie proposed deter

mination v/ould also grant a lA-week exemption pencod to f ru i t and vegetable 

''/arehouses that are currently without ariy exeoftrion from the overt.ine pro

visions of the Act. These establisnmsnts hp/ever, s t i l l must p.sy tirae-and-

a half overtine for a l l hours ovor 12 \pjp.od in any one day or over 56 

worked in any one v/eek diu*ing the exealptiWi period under Section 7(b) (3) . 

Mr. Vincent also found thair-the hcarinrs on "area of production" 

revealed the fact tha t packers and cciLnors of xlte m<?.jor par t of the volume 

of frosh f ru i t and vo£;otable^paid t'/ages equal to^or above the s ta tutory 

rainimim under the Fair Lab|^ Standards Act before palssage of t h i s Law. . • 

Many others paying sonevmat loss than the miniraum immeo^ately conplied ;d th 

the ;fage provisions ot the Act, 

I t i s also/Tound tha t the present def ini t ion of " a r ^ of production" 

l imited to ten rrjfles and to tcr/.Tis v.dth populations of less than 2,500 people 

resul ted in sc/ious discriraia'^tions between thoso packers and c-acners vdthin 

tho area and/thoso ofitsidc of i t . 

llajp Trackers and canners v/ho appeared at the hoaring stated'\QO "area 

of produotion" defini t ion should be adopted which would seriously dis turb 

competi-nive re la t ionships , T-iey pointed out tha t the present l ini tat ionV)f 

ten .miles^ narrowod tho mr.rkot outD.otr. for ra.any farmers and also r e s t r i c t e d 

(5029) 
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the area in which packers and canners could purchase fresh fruits and vegp-

tables vdthout suffering a competitive labor cost disadvantage. One of/the 

very significant facts developed at the hearing was that a very large/volume 

\ i 
of both fresh fVuits and vegetables are packed and canned in modium/and 

/ 
large size c i t i e s " ^ well as small tovms. For example, large voljjines of 

fresh f ru i t s and vego^bles are canned and packed in such citioar as San 

Francisco,' Oakland, San JSose, and Los Angeles, California; Bamimore, 

Maryland, Tampa, and OrlandoV Florida; Racino, V/igconsin, arvfl in other 

towns and c i t i e s of subs tant ia i \ s izo in the Midwest and o-tJior Southern aroas . 

Fu.rthor, many of thoso plants dravntheir produce from co/sidorable distances, 

in some casos from 200 or 300 miles amy. I t i s ovidejrt that such canneries 

and packing houses could not bo considered-^-ithin tpn/ "area of production" 

no matter how defined. Yet i t i s also obviCTUs thay a dofinit ion of "area 

of production" which excludes -those largo packxksf centers and exempts the i r 

competitors -would r e su l t in unfair conipetitivo/aiskdvantages between em

ployers and also in wago disadvantages bytwo^n oraplo^os engaged in the 

some occupationc. y 

From a l l tiio evidenco i t was quitfe cloar tha t 'the Mnimun wago pro

visions of the Act do not rosu l t in rjiy' serious increased lao^r cost excopt 

in a few aroas affecting a minor part of "the Industry. Even in^hoso areas 

thoro are plant operators vdl l ing and frequently anxious to pay tn^ minimum 

wage i f their competitors arc also required to l ive up t c the same l ^ i r 

standards. I t did appear, howovor, tha t pock seasons of packing and caJj^ing 

employment frequently oxcoedod 14 v/eeks. I t seems desirable, therefore. 

(5029) 
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to safeguard the Industry against any subs t sn t ia l increase in labor ofist 

in t h i s highly seasonal Industry occasioned by the necessi ty of wo«ing 

longer than 42 hours and payment of time and one-half for ovcrt.irte. I t 

i s , theroforeX being determined upon tho facts disolosod that af 14-weeks 

seasonal exemption under Section 7(b)(3) should be granted ijp addition to 

the specif ic seasonal exomption pro-dded by Section 7 (c ) . 

Prac t ica l ly a l \ ropresentativos of packing houses cjfd connories t e s t i f i e d 

that pr ices were detemined bas i ca l ly aot by labor coac but by supply and demand. 

To the extent that ther<Xis addit ional labor cost an/Q tha t i t may affect the 

returns to growers i t was primarily occasioned by /he l imi ta t ion of hours and 

pajmont of time and one-half \ p r overtirae ra ther / than by the minimum wage ra te . 

Thus Mr. Vincont concluded ^liat the prosont dof ini t ion of "area of pro

duction" with i t s ten-mile and 2500srt)opulatiyn lim.itatians, instead of helping 

to elim.inate the unfair methods of compotilsion in commerco — ono of tho 

declared purposes of tho Fair Labor Sten]fo.rds Act — i s ac tual ly tending t o 

perpetuate and spread such condi t ions. . 

In announcing his approval of M/. 'VincoziVs "area of production" 

recommendations Colonel Fleming stoftcd tha t Octofcer 1 was chosen as the 

offoctivo date in order to a l l o w / i n e for the induVtry to racke sucn minor 

adjus-tments as might provo nocGGsary but l iko\dss t o ^ r e v o n t the undue pro

longation of the prosont unsatisfactory s i t ua t i on . 

Colonel Fleming also s ta ted tha t if no request for r^ iev/ of Mr. Vincent's 

seasonal detormination is recoivod, the seasonal exemption vvVll be mad© f ina l 

in f i f teen days. I f a requost i s received, i t wi l l be gi-vĉ n tns pron^test 
\ 

possible consideration, and a f ina l detormin-tion wi l l b© mado with a minimum 

of delay. (5029) 
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